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Abstract

Peace building is a process of restoring peace and harmony in a society formerly bedevilled
by violet conflict, mal-administration, marginalization and corruption. Africa as a developing
continent has had a good dose of these evils and as such in dire need of peace building. This
paper is centered on the appraisal of truth commissions in Africa as a peace building strategy.
It x-rayed the gains and weakness of truth commission in Africa. It made some conceptual
analysis used, South Africa truth and Reconciliation Commission as a case study. To
highlight the form of Truth commission witnessed in Africa. It made a general appraisal of
truth commission vis-a-vis the African experience and general conclusion.

Keywords- Truth commission, Peace building, Reconciliation and South African Truth and
Reconciliation Commission.

Introduction

Since the end of the cold war, the international community has been experiencing a growing
number of intra-state or regional conflicts that gave rise to long-term cycle of violence
especially in the developing countries. Agbu (2006) stressed that out of the 96 armed
conflicts that happened between 1989 and 1996, 91 were intra state conflict nearly all of them
were witnessed in developing countries. These conflicts deplete already scarce resources,
infrastructure, and institution of governance and undermine the fragile ethnic and social
structure.

Peace building is one of the United Nation’s model of peace process. This concept, peace
building was made popular by the work of Boutros Ghali (1992) An Agenda for Peace, which
he wrote when he was the UN Secretary General. In this work Boutros Ghali categorized
peace building into two - the pre-conflict and post — conflict peace building. He posited that
while pre-conflict peace building addresses issues like militarization the control small arms,
institutional reforms improved police and judicial system, the monitoring of human rights,
electoral reforms, social and economic development and the likes. In effect pre- conflict
peace building is a kind of early warning mechanism to monitor conflict triggers or catalyst
and address the underlying root sources of conflict which may be considered as latent. Post
conflict peace building address issues of reconstruction, rehabilitation, reconciliation among
other issues.
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Going by this premise, truth commission fall under the domain of post conflict peace
building. According to Kasali (2007) who divided the post- conflict peace building into three
dimension of Structural, Relational and Personal. Truth is an aspect of post —conflict peace
building that falls under the relational dimension.

Hence Africa, a developing continent has replete of stories of wars, coups and counter coups,
terrorism, kidnapping and gory stories of man’s inhumanity to man. Coming from many of
the countries that make up the continent these violent situations have given rise to both
physical and psychological wound to majority of population living in African countries.
Consequently, some countries in Africa in order to heal traumatic situations have set up peace
and reconciliation commissions, even though some called Truth and Reconciliation
Commission. Therefore, this paper is critically going to examine as well as analyze to what
extent this commission can be used as a strategy to actualize a workable post conflict peace
building in African, using South Africa truth and reconciliation commission as case studies.
Definition of some concepts like, reconciliation will help serve as a kind of mid-wife to bring
out the message of this paper.

A Cursory Look at Truth Commission as a Concept

Truth Commission is a generic term or label of a type of government machinery that is
projected to construct a record of past tragic history. It has been designated with different
titles in various countries and regions. The truth Commission are so fashioned to offer a path
to reconciliation by offering one or many ways of reporting to yeans of human right violation
that occurred in countries while they were enveloped by racial, ethnic and ideological conflict
over power, land, water, identity, value, scarce means of economic supplies and other causes
of violent conflict .

According to Ackerman A (1994), the contemporary surge of truth commission began in
Agentina after the countries defeat in the Falkland’s island war and the military related
withdrawal from political power. Other instances of truth commission that have completed
their work include Chile and El Salvador. Counties such as Uganda have not been able to
complete their mission and submit a report because of the laxity in political will and the
unavailability of fund. Other African counties in Africa have also established such
communion, which have similar stories as that of Uganda. Some commissions are still on-
going, some died a natural death. Countries like South Africa, Burundi, and Zimbabwe etc.

Truth commissions according to Agba function on three levels. The first involves catharsis-
Emptying of bottled emotions and wound to make for healing. The second level entails the
process of moral reconstruction that is to say that the society must pass judgment on what has
been heard and confirmed. The third level is a brink on political that is what is to be done
with the truth telling process, thus it questions if the society should forget or ignore the truth.
Any assessment of truth commission must involve evaluation between them and other
approaches towards dealing with a tragic period of conflict within national history.

Reconciliation Theory
Reconciliation is a concept that implies bring people back together again after a separation
usually due to misunderstanding or conflict. It is born out of the assumption that there was a
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relationship but the relationship has been broken and it is in need of repair. The process of
mending this broken relationship and coming close again is what is regarded as
reconciliation.

Reconciliation is an important objective of post conflict peace building. It arises when those
in dispute develop a new relation based on apology, forgiveness and a newly established
trust. Lederach (1997) sees reconciliation as a meeting ground where trust and mercy have
met and where justice and peace have kissed. As such reconciliation embraces all four
process. It brings people together Allows them to develop beyond the past Restores stable
peace and Restores trustful relationship in the present

In effect, reconciliation is a difficult and slow process Lederach (1997) points out that it
usually takes gust as long to get out of a conflict as it takes to get into one. Therefore
conflicts that have been taking place a long period, reconciliation cannot take place in just a
give time frame. It may take years, perhaps decades to get things come to normalcy.

The theory of reconciliation sees reconciliation as a method used or a process to dispel the
fears of the conquered rivals and to some large extent appease the loser. It aims to address the
basic interest of defeated and seek for their steady re integration into the socio- economic
cum political system. Reconciliation refers to the re-establishment of broken relationship but
at a high political level rather than the interpersonal level. As such it involves reconciling
people that have been separated by fierce confect.

South Africa Truth and Reconciliation Commission

The South Africa Truth and Reconciliation commission (TRC) was created by the promotion
of National Unity and Reconciliation Act 34 of 1995 and began its work in April, 1996,
Cristina (2008). It was presided by Desmond Tutu, the Archbishop of the Anglican Church.
The commission was given the responsibility of examining politically-motivated human right
abuses committed between 215 March 1960, the day of the Sharpeville massacre, and the 10"
May 1994, the first day of Mandela’s term as the president of the South African Republic.
The commission was above all the political initiative of the African national Congress.
Despite its specific origins, it reached a diverse composition by having mobilized diverse
actors across the political spectrum and across national religions, such as military and left
wing activists, Christians, Muslims and Hindus. It was operated for two and a half years, a
period established in its founding document; with a six-month extension conceded by the
parliament, though other reparations and compensations continued up till 2002. Boraine
(2000) observed that the premise of its founders was that the investigation of crimes should
not go on for an excessive amount at time of the risk of allowing past experience to condemn
the present and future politics.

Established with four regional offices-Cape Town, Gauteng Duban and East London, the
TRC contracted 438 employees and 17 commissioners in big and small cities across the
country, Boraine (2000). As concerns the structure, it has three committees that were
dedicated, in principle of victims and complementary functions: the testimonies of victims
and witnesses, recommendations for reparation, and regulated concession of amnesty of self-
confessed right violators by implication-human Right Violation committee, Reparation
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Committee and Amnesty committee.

The Human Rights Violations Committee, hosted sessions of individual and in- situational
hearings. Institutional hearings included the testimonies of representatives of civil and state
organizations suchas police and military officials, religious leaders, lawyers and businesspeople.
The premise was that the history of segregation, along with individual narratives of
victimization, should also take into consideration the narratives of people who acted due to
compulsion, guidance and/or voluntary identification with groups supporting or resisting the
regime. The objective was to make clear the links between institutions which committed
human rights violations during the apartheid years. Inthis way, the committee sought to ensure a
formal space for the process of collectively holding the influential groups of the former regime
responsible; whether they were linked to the state or not, and regardless of their degree of
formalization and dedication to the political cause. The institutional hearings were not, however,
the primary function of this commit- tee. Its public face was tied, above all, to the testimonies of
witnesses and victims of past violence and their specific tragedies. Around twenty-three
thousands of them were heard, with more than two thousand held in public hearings, which
included translations into the country’s eleven official languages and live transmission on
national radio and television networks. The committee’s sessions reached a significant audience
and were even trans- mitted ontelevisionchannels abroad.

The Reparation Committee had two principal tasks. The first of them was to select deponents
for the Human Rights Violations Committee among volunteers who put themselves forward as

candidates®. Its second task was to recommend to the government reparations to be granted to
victim deponents, with the objective of symbolically breaking with the organizational
principles of previous governments. One of the modalities of reparation was monetary. The
other assumed the form of public tributes to anti-apartheid figures with the construction of
monuments, parks and museums and the renaming of roads, schools and other public spaces.
This committee was the focal point of a significant part of the victims’ dissatisfaction, both from
those who had their status recognized, and from those whose application to the victims’
committee had been denied. Both experienced a sense of re-victimization: those who could not
testify were hurt by the state once again and those who achieved recognition as victims suffered
with this principle and with the terms involved with placing monetary value on their suffering.
Firstly, theyweredisappointed withthe valuerecommended.

The Amnesty Committee was an important mark of distinction in the Commission in relation
to similar experiences in the world. Dedicated to the reports of self-con- fessed ex-aggressors
who pleaded for civil and criminal amnesty, it initiated its activities six months after the
establishment of the Commission. To receive this benefit, which was conceded on an individual
basis, the solicitant had to fulfill three requirements: provide proof of the political motivation
behind their act, tell the “complete truth” about the crime reported (which could imply
denouncing criminal networks associated with it) and prove that their actions had been
proportional to their stated objective. If solicitants failed to comply with any of these demands,
they would become subject to traditional judicial procedures as with aggressors who did not
volunteer themselves to the committee and who could have their names implicated by other
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deponents.

The amnesty committee had statutes and procedures that were very different when compared
to the other committees, which were rigidly inscribed within the limits of the Commission8.
Firstly, it had a hybrid composition: among its five members, just two, with degrees in law,
were a part of the body of commissioners. The other three were judges directly appointed by
Mandela as a guarantee of political neutrality (Boraine, 2000: 116). Secondly, its mandate
permitted that plaintiffs could appeal to lawyers to speak in their name. And finally, it was
absolutely sovereign in relation to its decisions, without the need to be subjected to the other
committees. It functioned, therefore, as an autonomous cell in relation to the wider body of
the commission by the government committee: in reports published in 1998, this consisted of
an approximate sum of three thousand dollars per year, to be paid for six consecutive years.
Next, they were surprised by the decision made by President Thabo Mbeki, Mandela’s
successor, to give victim deponents a one-off payment of about four hundred dollars. The low
level of commitment demonstrated by the Mbeki government with regard to the committee’s
recommendations was made even more evident when he refused to tax companies knowingly
involved in sustaining the politics and the economy of apartheid7. This negligence would
endanger two important objectives of the committee: holding responsible sectors of civil
society which collaborated in the political reproduction of an oppressive regime, and the
creation of a reparations fund for victims, especially bearing in mind the lack of available
funds for this purpose. By arguing that a compulsory charge would threaten the principle of
reconciliation, Mbeki made voluntary the contribution of companies and individuals that had
benefited from the regime.

A strong and general sentiment of disappointment was therefore directed at the com- mission
and the government. The contrast with how readily the amnesty committee (de- scribed next)
conceded amnesties created the feeling that self-confessed aggressors were being privileged,
to the detriment of victims.

Issues in South Africa TRC

The problem with South African TRC, stems from the terms of reference given to the
commission. The South African TRS was very Unique from the traditional post conflict
reparation commission as witnessed in other countries. This is because of the manner of
dialogue which brought about the end of Apartheid system of Government in South Africa.
According to Simpson (1999), the history of TRS is inextricably linked to the evolution of
South Africa’s negotiated settlement. The most important aspect of South Africa’s
transformation from authoritarian and racism to a constitutional democracy, was that it
happened not by revolution or force of arms but through dialogue and eventual negotiated
settlement.

This negotiated settlement is different from the type of Government won by force of arm or
revolution like in the case of Nazi Germany Liberia and Rwanda, where the victors
established war crime tribunal and convict the oppressors accordingly with jail terms or
capital punishment.

It was in contrast also with the type experienced in Chile, when general Pinochet, the former
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head of the Chilean junta agreed to restore power to an elected civilian Government, but still
command sufficient power particularly within the politically interventionist military. This is
to ensure that he remained in office as head of the armed forces. Because of this, the new
Chilean Government was unable to, save in few exceptional cases to bring charges against
those who had been responsible for human right abuse Pinochet’s Rule.

The South African TRC from critical observation, occupies a position between these two
extremes. This is because according to the acts establishing the TRC as quoted by Simpson
(1999). In other to advance such reconciliation and reconstruction amnesty shall be granted in
respect to acts, omissions and offences associated with political objectives and committed in
the course of the conflict of the past. Meanwhile minimal reparation should also be paid to
the victims. Commenting on this double edged sword Cristina De Hollanda (2015) says

There was a marked disparity between the ambitions mandate and the
political discourse about the commission and its actual achievement. One of
the important criticism of the commission emerged precisely because of the
disjuncture between the objectives of national Truth and Reconciliation on the
other namely the induced routine of forgiveness, the minimal reparations paid
to deponent victims and the unsatisfactions levels of clarification about past
crimes and holding accountable individuals and groups knowingly involved in
human Rights violations.

In effect the disparity between expectation about the commission and the actual result it
achieved is very important its success is paradoxical when critically analyzed.

It is reasonable to suppose that one’s capacity to reveal and make public the atrocities of the
former regime through the words of the victims, is indicative of success, it was precisely this
event that instigated and encouraged the rejection of amnesty as an appropriate resource for
dealing with those responsible for the violence. This means that the knowledge of the truth
about the victims advanced in inverse proportion to the stimulus of reconciliation on the
terms of the commission that is the terms of forgiveness. As such when the commission
shifted trauma and pain from the private circles (of family, of friends and neighbors) to the
public agenda in doing so, it created expectations it could not fulfil.

Hence it created its own sets frustration. In South Africa, the commission gave rise to a sense
of discontent which is inherent in political transitions for despite the ruptures which they
instituted, they do not restore the period prior to the violence and they coexist with sentiment
of injustice and social rivalry. As such, to a very extent, the frustration that emerged in
relation to its relevance to the wider political context both past and present, is glaring.

Critical Appraisal of Truth Commission in Africa

Before delving into this task, certain puzzle needs to be addressed to enable this paper do
justice to the guestion above. Where and when is it necessary to institute truth commission?
From the foregoing we can clearly deduce, that we talk of commission in transition
Governments. When a country is transiting from authoritarian or dictatorial Government,
usually occasion by the seizing of power by military Juntas terrorist groups or arbitrary
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government motivated by racism as experienced in apartheid system of Government in South
Africa; to democratically elected Government. Peace and Reconciliation commission usually
is instituted where there former government have been accused of serious human right
violations and corruptions.

Hence South Africa 1995 after Mandela Government and Nigeria 1999 after hand over power
to civilian same year. Core elements of a transitional justice process include criminal
prosecutions, reparations, institutional reforms and truth commission is an autonomous,
Government sectioned body established with the purpose of investigating past human rights
abuses or international human rights law violators. Meanwhile it remain difficult to draw any
linear conclusion about whether the truth Commission’s in Africa have reasonably
contributed to peace building in the continent, attempt to analyze strength and weakness of
these commissions vis-a-vis peace building process in African commission as cases for this
study of to what extent the commissions have fared. The truth commission of Nigeria and the
South Africa truth and Reconciliation were so used because they represent two separate
regional divides in Africa- name West and South. What does it take for a commission to be
deemed successful? Against which criteria should a truth commission be judged? The South
African Truth and Reconciliation Commission has often been heralded as the most successful
commission in history.

Similarly the Argentine Commission on the Disappearance of Persons has been regarded as a
successful truth commission although its mandate was very different to that of the South
African truth commission. Do these truth commissions, which are often viewed as model
truth commissions, exhibit features which can be recognized in other truth commissions? We
will try to answer these questions by considering logical issues. The purpose of this exercise
is to develop a set of criteria against which the African truth commission can be tested in
order to determine the extent to which these commissions failed. Some scholars will argue
that truth commissions which are able to complete their report can be considered successful.
Others argue that truth commission can only be judged as successful as long as they also
contribute towards accountability for human rights violations. Hereby making for post-
conflict peace building in this paper our arguments tend towards the latter. We agree with
Stanley Cohen who argues that considering the fact that truth commissions are tools of
transitional justice, principles of truth and accountability must govern their work (1995). At
the same time the field of transitional justice is unique in the sense that it focuses not only on
justice for victims of long-lasting abuse from repressive regimes and/or militant opposition
but also incorporates the objectives of peace-building and reconciliation. Although the
concepts of truth, justice and reconciliation are sometimes viewed as contradictory, truth
commissions are often heralded as the transitional justice tool which best can consolidate
these goals. We thus include the attempt to pursue reconciliation as the last success criterion.
Truth commissions typically operate under volatile political circumstances and their work
will be influenced by actors which have something at stake in a policy on human rights. We
thus aim to identify how the political context defines and delimit the outcome of truth
commissions in Africa.

A truth commission however is not only influenced by political factors; the amount of time,
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legal powers and resources which is included in the mandate will influence the Commission's
chance of fulfilling its duties. Some commissions are blessed with strong mandates where
large budgets and a wide range of powers are guaranteed. Others commissions again are
endowed with modest power sand resources. Some commissions are only obligated to
investigate severe cases of human rights violations whereas others investigate a range of
violations over a very long time span. We often observe that in societies where the outlook
for transitional justice is meagre, a truth commission will be weaker and typically exhibit
fewer powers and resources than in a society where there are no adverse risks associated with
a proactive policy on human rights. Here a truth commission will typically enjoy a stronger
mandate. In order to understand what influences a commission’s subsequent success or failure
in fulfilling its objectives we therefore need to identify the factors which can explain this
variation.

What Constitutes a *Successful® Truth Commission?

When truth commissions first emerged a lot of attention was devoted to how these
transitional justice tools should be evaluated. Some argued that truth commission should be
considered successful insofar they fulfilled the duties assigned to them (Brahm 2007: 17). As
Chapman and Ball in Brahm (2007) emphasize the great variation in investigative mandates
and political circumstances justifies a judgment of a truth commission on its own terms, not
in comparison to its counterparts. Brahm therefore concludes that truth commissions which
accomplish the objectives stated in the mandate could be viewed as successful (2007: 17).

Although each mandate is uniquely tied to its political context, there are some general
principles which are common to most of them. Firstly, a mandate will ask the commission to
investigate, within some given parameters, a range of human rights violations which occurred
during a finite period of time. Secondly, the commission will be asked to present its findings
in a report which will be handed over to the government when the commission’'s work has
come to an end. The report typically involves recommendations for further government
actions in addressing human rights violations. These recommendations may or may not be
mandatory. The investigations and writing of a truth report are thus considered the main
activities of a truth commission. We will further examine what these activities entail and
determine what would be considered a successful truth commission in this regard.

As Brahm infers, the completion of a mandate is a great achievement in itself (2007).
However if we assume that truth commissions should contribute towards justice as well as
truth, this success criterion appears inadequate. Truth commissions are not adjudicative
bodies and unlike courts they cannot dispense justice, however their reports typically include
recommendations of both criminal and non-retributive justice initiatives. In order for these
recommendations to have an impact, a truth commission is dependent on the support and
acknowledgement of the government. It follows that if the effect of a commission should
work should go beyond the simple production of a truth report, the government must accept
and implement the commission's recommendations. The last success criterion which will be
evaluated in this paper is the degree to which a truth commission has contributed towards
reconciliation. Truth commissions are becoming increasingly popular in countries fractured
by civil war and internal conflicts of communal, ethnic and/or religious nature. These
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conflicts often prevail even after the countries have returned to democracy. In these societies
the need to reconcile political opponents and fighting communities is vital to secure the
survival of a nascent democracy and truth commissions are often considered the best tool for
securing peace and reconciliation. Still, the path(s) to reconciliation and if truth commissions
can actually contribute to reconciliation is disputed. The indicators of reconciliation are also
debated. Furthermore if these indicators change after a truth commission has been
established, to what extent can the changes be ascribed to the commission and not to other
aspects of the society such as culture and political institutions? Also if we do not observe
measurable change, to what extent do we know circumstances would not have worsened in
the absence of a truth commission?

Fulfillment of the objectives stated in the mandate - Investigations and writing of a truth
report. Truth commissions are first and foremost investigative bodies. Their prior objective is
to clarify human rights violations that occurred in the past, something which is particularly
important in societies where the magnitude of the violations is not known to the general
public. As Daly and Sarkin (2006) point out “most oppressive regimes are characterized not
only by their brutality, but also by a code of silence that enshrouds policies of violence and
methods of control”. During these circumstances truth commissions typically have to engage
in time- and resource consuming investigations in order to identify and establish the causes
and consequences of the violations. In societies where the truth about human rights violations
is widely known to the public, Hayner (1998) argues that a truth commissions report is more
important with respect to acknowledging past events rather than finding the truth. This was
the case in South Africa where many of the violations of the apartheid regime were widely
known to the public and the comprehensiveness of the TRC*s report made it impossible to
both deny and justify the abuses that took place during the apartheid regime (Leman-Langlois
and Shearing 2004: 229-230).A truth commission’s report is often considered a superior
accounting of the past because of its ability to integrate several perspectives. Unlike court
trials, truth commissions have a more comprehensive understanding of the concept truth and
often incorporate various types of ,truths™ in their report. 10 In contrast to the rudimentary
perception of truth which dominates the court system where the findings are limited to
identifying the crime and the wrongdoers, truth commissions take into account the underlying
structural causes and consequences of mass atrocities and contribute to the “understanding of
institutional failings that allowed the crimes to occur” (Brahm 2007. Truth commissions are
also known to be victim-centered bodies which mean that they emphasized what is known as
narrative truths. Narrative truths are the victims™ own testimonies of abuses and the receiving
and recording of these statements constitute a major part of a commission’s work. The
statements represent the victims' subjective experiences of the events and may not be equated
with scientific truths; however they can be instrumental in revealing underlying structural
causes of massatrocities.

In Chile for instance the Retting Commission used information from individual cases to
demonstrate “how each act of violence formed part of a conscious and deliberate policy to
eliminate opponents of the Pinochet regime” (Gairdner 1999).Unlike other historical
documents, a truth commission’s report can have unique preventative functions. Truth
commissions unearth abuses and conflicts as well as the underlying structural causes and can
therefore recommend the appropriate measures in order to prevent future recurrence.
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Furthermore the truth report may serve as an instrument of accountability particularly in
societies where trials are not feasible. This accountability function is stronger when truth
commissions are authorised to identify individual responsibility for crimes and name names
of alleged perpetrators in their reports. The notion behind this ,.truth as justice™ mechanism is
that even though perpetrators for various reasons cannot be persecuted, truth commissions
can expose the crimes and those responsible to the public (Daly and Sarkin 2007). The
punishment is not the classic model of incarceration, rather, punishment is of a moral
dimension, entailing shame, opprobrium, and disgrace” (Daly 2001). This type of
accountability is often viewed as a milder form of retributive justice and often referred to as
,haming and shaming.” Naming of alleged perpetrators is controversial because it is not
considered to be according to due process (Cassel 1995).

However, in cases where commissions have named names, this is commonly done according
to some pre-established criteria where reliable evidence must be presented. The truth as a
justice™ mechanism was emphasized by the truth commissions in Chile and El Salvador
which both had the powers to name names in their reports (Gloppen 2005). However as Daly
and Sarkin observe public shaming “presupposes a moral reference group that most
perpetrators avoid by isolating themselves happily in their own ethno-racial enclave with
similar beliefs” Consequently this form of accountability will have few or no consequences
for perpetrators who either flee the country or live relatively isolated from the rest of the
population. Shaming by naming names is also limited by the fact that perpetrators may
remain indifferent to public condemnation and even defend criminal actions in the face of
public scrutiny. We thus conclude that a successful truth commission is one which conducts
thorough investigations of the range of violations identified in the mandate. This involves
identifying not only which crimes were committed but also why they were committed. A
successful truth commission also identifies causes and consequences of widespread abuses
and focus on the victims™ experiences by including narrative truths in its report. A report may
include names of alleged perpetrators (if reliable evidence is available) and thus contribute
towards some form of accountability. This can be particularly important in societies where
the court system is rendered inadequate due to corruption.

Implementation of Recommendations

As we established in the last section truth commissions are non-adjudicative bodies and
typically do not have the powers to sanction or prosecute. Thus when a commission finishes
its report further address of the violations identified here is at the hands of the government.
An affirmative government will actively pursue the implementation of a commission's
recommendations. Less supportive governments on the other hand have been known to reject
the commission’s findings altogether and even refuse to release the report for instance
Nigerian experience. Most governments do however publish the reports but with few
implications beyond moral condemnation of the abuses depicted by the commission. Some
truth commissions include recommendations for prosecutions in their report and sometimes
their findings serve as preliminary foundation for later criminal investigations. If the political
circumstances allow for prosecutions to take place, the findings of the commission can be
handed over to the Prosecutors Office and legal proceedings may be pursued. Should truth
commissions recommend criminal sanctions and should contribution towards criminal justice
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be a criterion for a successful truth commission? Many theorists would respond positively to
this question. They would argue a strong case for a criminal justice response to past human
rights violations based on international law. Walsh (1993) contends that regardless of who
leads the government, the state has a duty under international law to compensate victims for
breaches of state obligations”. Many theorists would however contest the claim that only
truth commission which lead to prosecutions should be deemed successful, particularly those
that favor a non-retributive approach to human rights violations (Villa-Vicencio, 2000;
McEvoy 2007).Government reforms, lustration, compensations to victims, memorialization
initiatives are examples of non-retributive approaches to human rights violations and these
are often a part of a truth commission’s recommendations. Even though non-retributive forms
of justice do not lead to incarceration, non-retributive sanctions can have serious implications
for perpetrators, such as the loss of positions and respect in society. They are also arguably
easier to enforce than criminal sanctions. Non-retributive sanctions are in Villa-Vicencio’s
words a “more realistic way” of preventing future human rights abuses (2000). Moreover
many societies in transition lack the sufficient judicial infrastructure and suffer from
inadequate institutional capacity rendering the court system unable to deal with the type and
magnitude of violations which are committed in repressive regimes (Othman, 2005: 264). In
at transitional society the judiciary is often compromised by the authoritarian regime. The
judiciary may comprise of corrupt judges and officers with dubious connections to the former
regime. It is therefore not uncommon to observe violations of the requirements of legal
justice on a routine basis (Elster 2004: 86-88). Another strong argument against a retributive
approach is that the respective violations are of such magnitude that the judiciary will fail to
prosecute all equally culpable individuals (Aukerman 2002: 61). This is a violation of the
principle which states that crimes of like nature must be treated alike (ibid).This principle is
“further undermined when prosecutions target lower-level offenders while ignoring more
blameworthy ones ...” (ibid).The latter argument presented above would justify a truth
commission which strictly adheres to non-retributive principles, particularly if the
commission operates during volatile political circumstances where criminal sanctions could
become a destabilizing factor. The problem is that if securing the transition as a political
project becomes the superior goal of the truth commission, they cannot be considered
appropriate tools of transitional justice. Although most transitional justice scholars do agree
that truth commissions have “the potential to support transitions from authoritarian to
democratic governance” (Brahm 2007:25), some scholars believe that non-retributive
transitional justice strategies are often promoted, not because of their moral superiority but
because the political profits which can be reaped from this approach (Wilson 2001).
Transitional justice should enforce the rule of law (See also Gairdner, 1999: 3; Minow 1998;
Teitel 2000; Freeman & Hayner 2003; Quinn 2003). And since human rights atrocities are
not unlike any other crimes, they should be treated accordingly. This view is also strongly
supported by legal arguments derived from international law. As Aukerman observes, non-
retributive mechanisms of transitional justice are “simply not proportional to the crimes
committed by human rights violators” (2002: 58).We recognize that the political context
defines and delimits the extent to which truth commissions can contribute towards
accountability (particularly in the short run), nevertheless we will regard truth commissions
which contribute towards criminal justice as more successful than cases where only non-
retributive measures are implemented.
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Conclusion

Having journeyed so far, we have been able to highlight some of the gains of peace and
Reconciliation in Africa and the reason behind, certain failures witnessed in some of the
commissions. One thing is clear, and that is, that peace building is a process and not an event,
it is a journey not a destination. The idea of truth commission in Africa is a step in the right
direction, it is a wonderful initiative towards engendering peace and harmony among people
living in heterogeneous society. But just as what is obtainable in a developing continent like
Africa, it will have its peculiar problems, occasioned by carry-over from colonialism. This
effect has rendered Africans copy-cat to modern civilization. We sometimes copy certain
ideas or practices from the white without scrutiny vis-a-vis our cultural background.
Meanwhile, the imperialist mentality which gave birth to most of the countries in Africa has
not left the political scene of African continent. It is still might is right. Even though almost
all the countries in African professed to be democratic in principle, in practice, it is still
autocratic and dictatorial government. Also some external influences have a role to play to
the success of these commissions.

As such, truth commission, just like other commissions established in African must out of the
African peculiar circumstances pass through the same “distillation funnel” of experience. The
government who establish some of these commissions usually fashions wonderful legislations
to guide the commission, in the view of the general public but usually goes behind to scuttle
the free-flow of such commission. If the activities of the commission indicts the people who
commissioned them will not heed to the acts which they themselves established. In some
instances the acts of establishing the commission will be so smartly fashioned in order to
cover the crimes of these in power and some strong influential individuals. Meanwhile, this
type of commission is usually witnessed in a transitional government, as argued above, the
former autocratic government usually so fashioned it that the commission proceeding will be
in their favour. The case of South Africa is example where from the on-set, the act
establishing the commission only tasks about amnesty to a person who master minded a
genocide and atrocities, how will the victims of these crimes perceive the sincerity of the
commission and by extension the government establishing them.

Even in religion where the concept of reconciliation is so prominent, it also preaches that the
church should be first and seen to be just, because man is a composite of body and soul.
Corruption is also a factor mitigating due process in Africa. Therefore truth commission
actualize the proper work of peace building. In Africa, it must be equipped to be able to
prosecute, try and give at least minimum punished to those found guilty of human right
abuses and related offences.
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